UK Real Estate – Tax Liability Insurance
MERGERS & ACQUISITIONS
THE PARAGON WAY. INDEPENDENCE. EXPERTISE. TRUST.
Paragon is a highly-specialist, independent insurance broker with over 20 years’ experience placing
insurance policies all over the world. Paragon operates in the Lloyd’s of London, Bermuda, European
and International Specialty markets, placing some of the largest and most sophisticated insurance
programmes in the world for global, professional firms. Our customers range from start-ups to
international industry leaders, who are seeking independent and intelligent insurance solutions.
Our business is divided into teams who focus on complex
risk management and risk transfer challenges within their
own specialist sectors. This structure means we provide a
more professional and personal service to your organisation
than any other broker.

The Paragon M&A team supports all parties involved in an
M&A transaction. We have developed a strong reputation
for providing trusted advice and delivering effective M&A
insurance solutions. Our team is comprised of a blend of
lawyers, tax advisors and insurance professionals, so we
can draw on a wealth of varied experience.

REAL ESTATE TAXATION LANDSCAPE
Taxation is one of the most politicised areas of law and
therefore frequently subject to change. This means that
businesses and their advisors have the ever more complex
job of keeping up to date with a vast amount of frequently
changing rules. This is particularly true for the UK real
estate sector.
The last five years have seen significant changes to the
taxation landscape for UK real estate. The Treasury initially
targeted ‘high value’ residential property holding structures
with the introduction of Annual Tax on Enveloped Dwellings
(ATED) and non-resident Capital Gains Tax (CGT) regimes.
More recently there has been a significant expansion of the
UK tax base by bringing non-UK resident investors disposing
of UK commercial property within the scope of capital gains.
Such significant changes have meant that real estate
investors and ‘property rich’ trading businesses alike have
needed to review, and in many cases alter, the way in which
they acquire and hold UK property. When considering the
range of tax implications that have to be balanced when
transferring UK property (income tax, stamp duty land
tax (SDLT), value added tax (VAT), CGT, corporation tax,
availability of capital allowances) it is unsurprising that
such an array of tax risks frequently arise.

Release capital by removing the need to provide for an
identified tax risk in a company’s balance sheet, whether
as part of a transaction or intra-group reorganisation
The era of cheap money driven by historically low interest
rates is expected to end. This means that the cost to a
business of having trapped capital is going to increase.
Where a company has been required to make a provision
for an identified tax risk in its balance sheet, a TLI policy
will transfer that risk to an insurer, allowing the business
to release that trapped capital and put it to better use.
Weighing up the cost of the one-off premium compared
to the ongoing cost of having capital trapped in a balance
sheet means that a TLI policy is an economically efficient
option in a range of scenarios.
By providing more certainty on particularly complex
or cross-border transactions
International transactions or intra-group reorganisations often
involve navigating complex tax legislation across multiple
jurisdictions which can result in risk. TLI policies help clients
and their advisors manage this risk by providing certainty that
if a risk were to crystallise, they would have a policy to rely on.
This can be particularly useful when navigating double tax
treaties in the context of property transactions.

REASONS TO CONSIDER TAX LIABILITY
INSURANCE (TLI)
Restructuring/collapsing holding structures
Recent tax changes may mean that investors change the
type of ‘offshore’ entities they hold UK real estate in (ie
switching to Jersey Property Unit Trusts (JPUTs) if not already
used), or re-evaluate using offshore entities altogether. Any
subsequent changes to existing structures could be by way
of an intragroup reorganisation, or by using a tax efficient
UK resident entity (eg a Real Estate Investment Trust (REIT))
to acquire property in the first instance.

Global capacity
for M&A insurance
solutions now in
excess of

£2 billion

Either way, if a legacy structure needs to be collapsed/
restructured, tax insurance can be an effective tool to help
manage the various tax considerations that arise.
If due diligence has identified a potential tax issue
Where a tax issue is identified in the course of a transaction
it can often create a sticking point in negotiations. This could
be because the parties can’t agree on the quantum or the
profile of the risk, or the buyer simply won’t accept exposure
to an identified issue. Tax residency of offshore property
companies is a common example of a tax risk which is often
categorised as low risk but could have high quantum
ramifications if successfully challenged.
TLI can be used to quantify worst case economic exposure
of a known issue with uncertain outcomes, thereby
minimising any leverage opportunity potential buyers may
seek. This in turn takes the matter off the negotiation table
and allows all the parties involved to concentrate on getting
the transaction over the line.

TLI can be a
cost efficient tool
to mitigate tax
risks ranging from
£500k to over

£1 billion

£

WHAT TLI COVERS
Defense costs
TLI can also provide for the costs of defending a
claim for tax to which the policy relates. This means
that a TLI policy could provide cover from the first £1
of cost incurred, from dealing with an enquiry from
a tax authority into the specific matter, to defending
the claim in the courts.
Interest and penalties
In the event that a tax authority successfully challenges
a filing position, interest and penalties will likely be
imposed which can materially increase the amount
owed. A TLI policy will also provide for interest and
penalties up to the limit taken out.

Take into account defence costs,
interest, penalties and gross up
as well as the quantum of the
underlying tax liability when
considering the policy limit
WHAT WON’T A TLI COVER?
Transactions that are notifiable under disclosure
of tax avoidance schemes (DOTAS) or anything
considered ‘aggressive’ tax planning.

‘Gross up’
In the event that the insured party is subject to tax
on receipt of insurance proceeds, a TLI policy will
‘gross-up’ the payment so that the recipient is put
back in the same net position.

If a particular type of tax planning is subject
to an ongoing challenge by a tax authority.
Although geographical cover is expanding,
insurers tend to insure risks in jurisdictions where the
tax system is developed and where the court system
is reliable which means that some jurisdictions will be
considerably more challenging. There will also be those
jurisdictions that are prohibited due to sanctions.

Policy period
TLI policies will typically provide cover for seven years
however longer periods maybe available depending
on the tax risk.

CASE STUDY

COMMON REAL ESTATE TAX RISKS

•

•

Tax neutral reorganisations

•

Substantial shareholdings exemption (SSE)

•

Residency risks

•

SDLT group relief

A Luxembourg resident seller was disposing of
a Luxembourg resident target which held high
value UK commercial property.

•

The selling entity was seeking to sell the property
within 12 months of acquiring it.

•

In accordance with rules that came into effect shortly
before the transaction, a risk arose that the disposal
proceeds could be subject to UK tax as profits derived
from land in the UK.

•

Trading or investment

•

VAT

•

REITs

This was on the basis that the property could be considered
to be a ‘trading asset’ due to the relatively short period
of time it was held by the seller before being sold.

•

Transfer pricing

•

Availability of capital allowances

•

Construction Industry Scheme

•
•
•

Paragon successfully placed a tax policy which covered
the tax exposure for the seller if the property were to be
considered a trading, rather than an investment asset.
The seller’s liability cap under the SPA was £1. A
combination of a buy side warranty and indemnity
policy and a tax liability policy in relation to the seller’s
tax exposure meant the seller was able to ringfence
their risk and walk away with a clean exit.

HOW WE CAN HELP YOU:
At Paragon, our experts will help you through the entire
process, from defining your tax risks and providing a
submission to the market, to helping you understand all
costs associated with TLI. We can even advise you during
a tax dispute if necessary.

PARAGON: INDEPENDENCE. EXPERTISE. TRUST.
We’re an independently owned insurance broker, operating in
the Lloyd’s of London, Bermuda, European and International
Specialty markets.
Our business is divided into teams who focus on complex risk management
and risk transfer challenges within their own specialist sector. This structure
means we can provide a more personal, more professional service to your
organisation than any other broker.
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