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Introduction
2018 was yet another record year for the M&A and Tax insurance market with over 4,300 transactions
using M&A insurance and over 250 Tax Liability insurance policies issued across the world.
Whilst global M&A volume in 2018 fell behind the highs of
previous years, total deal value still exceeded $3 trillion
(PitchBook). This was spurred by heavy competition driving
valuations to historic highs and a higher frequency of mega
deals (ie $1 billion plus). Whilst interest rates slowly crept
up, they remain at historically low levels thereby allowing
for easy access to debt financing. Many acquirers looked
to transact early in 2018 to lock pricing in rather than
waiting to see whether financing costs rise in the future
which would make deal-making less cost-effective. All this
meant M&A insurance became even more important for
dealmakers in 2018 to secure their investments.
For the last five years M&A insurance has grown yearon-year on transactions globally. This has tracked the
unprecedented success of the Private Equity industry in a
period where more capital has been raised, invested and
distributed back to investors than in any other period in the
industry’s history.
However, the growth of the product hasn’t been spurred
alone by financial investors such as Private Equity,
Infrastructure and Real Estate Funds. 2018 saw many more
corporates and strategic buyers embrace the benefits of M&A
and Tax insurance solutions and this has added to its growth.
Another feature of 2018 was the use of the product in a record
number of cross-border transactions. The insurance market
has become far more versatile in aligning the coverage under
the policies to the underlying transaction agreements.
Market capacity for any one transaction is now north of
$2.5 billion. As a result of an influx of new entrants coming
into this specialist market premiums and retentions are
increasingly competitive, whilst coverage has broadened
with insurers offering numerous policy enhancements.

There is also starting to be specialisation within the market
as certain insurers focus on different sectors, geographies
or deal sizes. As a consequence there are few transactions
that do not fit within the M&A insurance model.
Another key observation from 2018 was a notable uptake
in the number of claim notifications under M&A insurance
policies. Intense deal competition has driven deal multiples
increasingly higher. Forensic post-transaction analysis by
buyers can unearth historical issues and some investors
have sought recovery under the policies in relation to
warranties and representations around financial statements
that underpinned the valuations in the first instance.
Whilst 2018 gave everyone cause for optimism there are
still concerns about what lies ahead in 2019 and beyond.
The financial crisis of 2007-2008 remains very recent to
dealmakers and concerns remain about a downturn hitting
the global economy. Global trade arguments, the threat of
a recession and Brexit provide uncertainty going forward. If
predictions are correct and we do move into a bear market
the dynamics of M&A insurance may shift with the strength
of negotiating positions between parties. However, despite
this, M&A insurance is now entrenched in the M&A process
globally and is expected to remain so.
For the fourth consecutive year the Paragon M&A team
have carried out a market-wide exercise to collect data on
how M&A and Tax insurance has been used on transactions
globally. Here are our 2018 statistics which we hope you will
find useful.

Market capacity for any one transaction
is now north of $2.5 billion

3

2018 Mergers & Acquisitions (M&A) & Tax Insurance Global Review

2018 Statistics
Whilst the number of private M&A deals that transacted in 2018
has fallen compared to 2017, the number of deals that used M&A
insurance has significantly grown in each territory.

Transactions utilising M&A Insurance in the last 5 years
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Global distribution of M&A Insurance – 2018 v 2017
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North America continues to be the largest M&A market in the world with more deals transacting there than in any other
territory. It is of little surprise that the majority of M&A insurance policies were issued there. More interestingly, however,
is the rate of growth in the uptake of policies in North America.
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North America continues to be the largest M&A
market in the world with more deals transacting
there than in any other territory.

Percentage of deals which used M&A Insurance – 2018 v 2017
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Financial Sponsors v Corporates
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M&A insurance policies generally benefit institutional investors. This remains the case with the majority of policies issued
to Financial Sponsors. However, many more Corporates now embrace M&A insurance too, seeing it not just as a deal
facilitation product but a genuine risk transfer tool to effectively manage risk and as good corporate governance practice.
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POLICY LIMITS
The average limit being purchased has increased across the world. In North
America, the product has been used to minimise escrows (typically 10% of deal
value), yet more US insureds are buying bigger limits. This is again due to clients
now viewing the product not just as a deal facilitation tool but a risk transfer
solution. In addition, given the higher valuations, clients feel they need to buy
additional capacity to protect themselves from a catastrophic loss.
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Average limit purchased as a % of deal value - 2018 v 2017
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Given the higher valuations, clients feel they need to buy additional
capacity to protect themselves from a catastrophic loss.
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PREMIUM PRICING
The premium cost of M&A insurance is commonly referred to as a rate on line (RoL) ie a rate is
applied to the limit of liability that is purchased from the insurer. RoL in North America has dropped
year-on-year. This is predominantly due to new entrants coming into the market and thus increasing
competition. In UK and Europe, whilst the base premium RoL for standard coverage has continued
to drop, once additional premiums for enhancements are included, the RoL has actually increased
slightly, albeit RoL for real estate and renewables transactions continue to drop.

Average Regional Pricing (RoL) for Real Estate Transactions - 2018 v 2017
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The figures above for operational businesses illustrate the impact of additional
premiums on the RoL for policy enhancements in UK and Europe. Examples include:
• “Scraping” knowledge qualifiers from warranties;
• Broadening the definition of loss in the policy from that in the SPA; and/or
• Removing due diligence reports, or the data room, from the definition of Disclosed.
Each enhancement incurs an additional premium of 10-20%. Please refer to our
policy enhancements note for further details on each enhancement available. This in
turn explains the slight upwards shift for premium pricing in the UK and Europe for
operational businesses.
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RETENTIONS
The retention (also known as the “excess” or “deductible”) is the aggregate amount of loss that must
be incurred before the insurer is liable to pay under a policy. Historically, this retention matched
the liability of sellers or management under the transaction agreement. In the last five years it has
been commonplace for sellers/management to exit with a nominal cap of €1/£1/$1 liability under the
transaction agreement. This can mean that the buyer bears the loss up to the retention and this has
resulted in buyers seeking lower policy retentions.
Within the current market there are several alternative policy retention structures:

•

Flat - the amount of Loss from
nil to the retention level is not
covered by the policy. Please
note however, that it is an
aggregate amount and once
eroded, it is gone.

•

Tipping - once a Loss goes
above the policy retention
level, the claim paid by the
insurer is from nil, or an agreed
lower amount upwards, rather
than just that part above the
policy excess.

•

Dropping - this structure allows
the policy retention to move
down to a lower figure once an
agreed period in the policy has
expired, normally after 12-24
months from completion
depending on jurisdiction.

The below illustrates the average retentions achieved in 2018 across the various territories for
operational businesses.

Average retention for operational businesses - 2018 v 2017
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It has also become common to obtain a “nil” retention for real
estate and renewables transactions in UK and Western Europe.
Typically, in the UK and European market insurers have offered dropping after 18-24 months
from 0.5% of deal value to a nominal figure or tipping to nil. In the US market retentions
having been dropping after 12-18 months form 0.75% of deal value to a lesser amount.
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SECTOR BREAKDOWN OF TRANSACTIONS USING M&A INSURANCE
M&A insurance was used in transactions across a broad range of industries in 2018. The product
remains relatively sector agnostic, however certain sectors are “out of appetite” for some insurers.
While financial services, or other heavily regulated businesses (eg pharma), are “out of appetite” for
many insurers, there is a strong level of expertise among the insurers that do write these sectors.

Sector breakdown of policies bound in 2018
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Tax Insurance
Whilst M&A insurance has focussed on the areas of unidentified or low risk areas that have undergone
due diligence, it is the identified risks in a transaction that become the sticking points in negotiations.
Given that tax is a highly subjective area of law, tax risks are frequently the cause of such sticking points.

The last three years have seen a significant rise in the
number of specific Tax Liability insurance policies with
over 250 issued in 2018.
There are now over a dozen dedicated markets underwriting standalone tax risks with one MGA
recently launched in London in early 2019 focussing solely on tax risks.
Whilst a significant proportion of tax risks emanate from Europe, the markets can look at risks across
the world from VAT risks in Peru, withholding tax risks in the Nordics, double tax treaty risks with India
and South Korean tax risks. That said there continue to be consistent themes as to the types of tax
risks that are most commonly insured across the globe such as:

•

S/C Corp reclassification and tax credit risks in the USA;

•

Civil Law Activities Tax in Poland (referred to as ‘VAT CLAT’);

•

Trading vs investment and residency risks in the UK; and

•

Substantial shareholder exemptions.

One interesting observation is that some insurers now remain silent on secondary tax liabilities in the
context of M&A insurance policies. Another development in the tax insurance market is that there is
now appetite, under certain parameters to insure transfer pricing risks, not just in the context of an
M&A transaction but also from a governance and risk management standpoint.
We are starting to see the Tax insurance solution mature from simply a deal facilitation tool, to a risk
management tool used outside of a transaction context. Whilst the overwhelming majority of Tax
insurance policies placed continue to arise from an M&A transaction, with the broadening of cover
available in areas such as transfer pricing, as well as the changing taxation landscape for international
organisations as a result of BEPS and the US, our expectation is that this will change.
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Claims
With the growth of M&A insurance it is of little surprise that claim notifications have increased
with over 150 notifications received in 2018 (due to the “long tail” nature of M&A insurance these
will include notifications under policies issued in previous years). This has also been aided by the
fact that retentions have reduced. Whilst a major benefit of the product is as a deal facilitation tool,
given the increase in claims activity, its’ risk transfer benefits are also valued. Precise data around
claims remains highly confidential and therefore detailed analysis of such information is still
somewhat limited from insurers. Set out below is a breakdown of the notifications received
in 2018 under the types of warranties/representations:

Claim notifications received in 2018 by type
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Breach of financial statements warranties/representations are the biggest area where notifications
arise from. This highlights the fact that valuations are underpinned by analysis of the financial
statements and where a client realises what they have paid for a business does not reflect the true
value, an M&A insurance policy provides an opportunity to clawback value by bringing a claim for
a breach of warranties/representations around financial statements.
As claims under the policies become more prevalent, the way insurers respond and deal with
notifications and claims will take on an increasingly important factor in determining which insurer
is to be selected to underwrite a deal.
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Further observations from 2018
This report has analysed the premium and retention trends
for 2018 and has examined the uptake in claims and specific
Tax Liability insurance policies. 2018 also saw a record
number of cross-border transactions utilise M&A insurance,
most notably US corporates and funds acquiring European
and UK-domiciled businesses. This can be attributed to a
combination of the volume of “dry powder” in the market
enabling funds to look beyond their local markets and in the
context of UK, acquisitions becoming more attractive given
the depreciation of the pound caused by the uncertainty
around Brexit. This shows a strong belief amongst
dealmakers in the long-term importance and stability of the
UK. Whilst US M&A practitioners and clients are well versed
with Representations and Warranties (R&W) insurance, the
manner in which Warranty and Indemnity (W&I) insurance
operates varies subtly in the UK and European market.
This is predominantly due to the way SPAs are constructed,
the definitions of loss, the approach to diligence and
the manner in which disclosures are dealt with. This has
historically meant the two policies operate in a similar,
yet different way and US buyers have historically found
coverage under W&I policies not as broad as coverage
under R&W policies when transacting in Europe. 2018 saw
insurers provide a more bespoke solution that mirrored
not only the deal they were underwriting but also gave the
buyer a series of enhancements they could agree separately
with the insurers and allowing them coverage that was more
customarily available to them.

Policy durations remained relatively stable. For the
European and UK market general warranties were covered
between two to three years from closing and fundamental
warranties, tax warranties and tax covenants were covered
up to seven years from closing. In North America general
representations were covered for three years from closing
and fundamental warranties, tax warranties and tax
indemnities were covered up to six years from closing.
Buy side M&A insurance policies continue to dominate the
market. This can be attributed to more buyers and sellers
understanding the benefits the buy side policy provides to
both parties to an M&A transaction.
Nil recourse structures are now prevalent on transactions
across the globe. Whilst historically this may have meant
paying additional premium, this is now no longer the case
and nil seller recourse structures are increasingly the norm.
2018 also saw several new entrants in the market as
insurance carriers continue to reap the benefit of entering
into this specialist line. There are now over 40 primary
markets globally with over $2.5bn worth of capacity for any
one deal. However, it should also be noted that 2018 saw
four notable markets cease underwriting M&A insurance.
This was due to a combination of historical losses, a
competitive market environment, contractual disputes with
M&A underwriter employees and concerns about providing
long tail policies.
Finally, 2018 saw the product operate at both sides of the
M&A sphere. Traditionally the product that has been utilised
in the mid-market and big-ticket M&A space ($25m – $1bn
plus) with 2018 seeing a record number of mega deals ($1bn
plus) utilise M&A insurance. However, markets can now
insure SME transactions ($5m-$25m) as well and this has
paved the way for further growth for the product.
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Outlook for 2019 and
conclusions
M&A has seen continuous growth in the last decade, though concerns
remain whether this trajectory will be upheld. Whilst M&A activity is
expected to remain strong, it can be noted that deal momentum has
cooled during the first quarter of 2019. This has been predicated by
political, economic and social uncertainty which has in turn generated
a sense of caution amongst dealmakers across the world.
Some Corporates will be looking to realise the benefits of unlocking value and
refocusing on core assets through divesting underperforming assets. Private
Equity will be monitoring these opportunities, along with opportunities in
sectors that are expected to remain resilient in a downturn such as technology
and healthcare, with competition for the right assets remaining high. This is
particularly relevant given the amount of dry powder that remains available for
deployment. In addition, Corporates may turn to Private Equity for financing
instead of relying on the public markets to provide the necessary capital. With this
dynamic in mind we expect to see more public-to-private deals take place in 2019.
Given the prescribed nature of delisting rules, Private Equity funds may look
closer at M&A insurance to provide them with greater comfort and security for
these transactions.
The M&A insurance marketplace continues to grow with a record number of deals
utilising the solutions in 2018. Pricing, terms and conditions remain competitive
and coverage has broadened. We expect to see further competition as more
insurers enter the market. We expect that four new markets will have launched
by the second half of 2019, in addition to two existing North American markets
entering Europe and Asia later in the year.
The use of Insurtech and Artificial Intelligence will also start to play a role in the
development of M&A insurance with insurers embracing technology to streamline
cost, underwriting and process.
Claims will invariably start to become the focus of underwriter selection and how
insurers respond to the claims that they receive will be looked at with greater
scrutiny in 2019.
Furthermore, Funds and Corporates who are regular buyers of M&A insurance
are looking for more innovative ways to procure and streamline the M&A
insurance process by partnering with select insurers to establish set policy
documentation, procedures and costs.
In summary, we expect M&A insurance to continue to play a pivotal role
in transactions across the world in 2019.
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Methodology and acknowledgements
M&A insurance (this term incorporates R&W insurance and W&I insurance) as a solution has been around for over
25 years. However, it is in the last eight years that the product has evolved rapidly for it to truly become part of the
M&A lexicon. Whilst some insurers and brokers provide helpful insights, no single carrier or broker’s perspective can
really give a sense of the scale of how the product is being used. To date there has been no holistic study of how
M&A insurance interacts with the wider M&A sphere. For the last four years the Paragon M&A team has conducted
a survey with the M&A insurance market to better understand this interaction. The aim of the survey is to analyse
trends in the M&A and Tax insurance market and to identify challenges and issues that have arisen along the way.
Please note that in some instances, Paragon has extrapolated some of the responses and data as each carrier
provided data in different ways and so reasonable assumptions had to be made to reconcile any inconsistencies in
how the data was reported.
We would like to extend our gratitude to the below carriers who worked with Paragon M&A for their valuable
feedback that has helped shape together this comprehensive report which we hope you will find useful.
1.

AIG

13. Chubb

2.

Aviva

14. Concord Specialty Risk

3.

ANV

15. Ethos

4.

Ambridge Partners

16. Euclid Transactional

5.

Acquinex

17. HCC Tokio Marine

6.

AXA XL

18. Hunter George

7.

Beazley

19. Liberty Global Transaction Solutions

8.

Berkshire Hathaway Speciality Insurance

20. Riskpoint

9.

Brockwell Capital

21. Sompo Canopius

10. Capital Risks

22. Travellers

11. Castel Transact

23. Vale

12. CFC Underwriting
We would also like to thank PitchBook for the data they kindly provided.
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ABOUT PARAGON M&A
The Paragon M&A team supports all parties involved in an M&A transaction. We
have developed a strong reputation for providing trusted advice and delivering
effective M&A insurance solutions.
The team draws on over 45 years’ experience, from thousands of enquiries and
hundreds of M&A insurance placements, to respond swiftly to your transaction
needs and execute the right insurance solution for you. We carry out a detailed
analysis of the deal documentation and due diligence. We apply our knowledge and
expertise to identify key risk areas and find you a structured insurance solution.
The M&A team is part of Paragon International Insurance Brokers Ltd, who are
an independently-owned insurance broker, operating in the Lloyd’s of London,
Bermuda, European and International Specialty markets. The business is divided
into teams who focus on complex risk management and risk transfer challenges
within their specialist sectors. This structure means we provide a more professional
and personal service to your organisation than any other broker.

FOR MORE INFORMATION
ON HOW M&A AND TAX
LIABILITY INSURANCE CAN
FACILIATE TRANSACTIONS
PLEASE CONTACT:
Brian Hendry
Head of M&A Insurance
E bhendry@paragonbrokers.com
T +44 (0) 20 7280 8276
M +44 (0) 796 400 5696
Tan Pawar
Senior Vice President
E tpawar@paragonbrokers.com
T +44 (0) 20 7280 8260
M +44 (0) 781 459 4526

Paragon is an independent, global insurance broker based in London and
Bermuda. With market leading capabilities and experience in the financial and
professional lines sectors, Paragon will partner with you to deliver risk transfer
solutions, claims advocacy and risk management services with a bespoke,
personalised approach that is unique in the industry.

Dean Andrews
Head of Tax Liability Insurance
E dandrews@paragonbrokers.com
T +44 (0) 20 7280 8254
M +44 (0) 782 758 1945

Visit our website at www.paragonmanda.com for more information.

Sophie Wallace
Vice President
E swallace@paragonbrokers.com
T +44 (0) 20 7280 82534
M +44 (0) 758 315 5584
Natalie Thomas
Vice President
E nthomas@paragonbrokers.com
T +44 (0) 20 7280 8293
M +44 (0) 771 867 0596
Simon Witham
Claims Director
E switham@paragonbrokers.com
T +44 (0) 20 7280 8227
M +44 (0) 779 230 6678
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